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Companies
Proposed new passive income test 
for lower corporate tax rate 
On 18 October 2017, the Federal Government 
introduced a Bill into Parliament, Treasury Laws 
Amendment (Enterprise Tax Plan Base Rate Entities) 
Bill 2017, to ensure that companies with more than 
80% passive income do not qualify for the reduced 
corporate tax rate. The lower company tax rate of 
27.5% is available in the 2017/18 financial year for 
corporate base rate entities with turnover of less than 
$25 million.

Under the proposed Bill, a company’s ‘passive 
income’ would include:

• dividends by corporate tax entities (other than 
non-portfolio dividends);

• franking credits attached to such dividends;

• non-share dividends;

• interest income, royalties and rent;

• gain on qualifying securities;

• net capital gains; and

• income from trusts or partnerships, to the extent 
it is referable (either directly or indirectly) to 
an amount that is otherwise base rate entity 
passive income.

At the time of writing, the Bill is still before the 
Parliament. If passed, it will apply from the 2017/18 
income year and onwards.
 

ATO guidance: what is ‘carrying on a 
business’? 
On 18 October 2017, the ATO simultaneously 
released draft taxation ruling TR 2017/D7 (‘draft 
ruling’) on when a company ‘carries on a business’, 
which indicates that a company that is established 
and maintained to make profits for its shareholders 
will generally be carrying on business even if the 
company’s activities primarily consist of the passive 
receipt of rent or returns on its investments and 
distributing them to its shareholders. This would 
appear to cover most passive investment companies.

The draft ruling includes several examples of 
common scenarios. The examples of companies 
not carrying on a business include:

1. A dormant company with retained profits 
and bank account, on which it derives small 
amounts of interest that only covers its holding 
costs (e.g. ASIC fees).

2. A company engaged solely in the preliminary 
activity of investigating the viability of carrying 
on a particular business.

3. A family company’s only income is trust 
distributions from a discretionary family 
trust, which it distributes part in cash to its 
shareholders and the balance is held in a 
non-interest bearing bank account pending 
distribution to shareholders. The company has 
no other assets.

4. A family company with an unpaid present 
entitlement (UPE) from a family trust which 
has not demanded payment from the trust 
nor entered any arrangement with the trust to 
receive any profit from the UPE.

The examples of companies that are carrying on 
business include a family company that has a UPE 
from a family trust but, in distinction to the Example 
4 above, it has entered into an agreement with 
the family trust to loan the UPE funds to the trust 
in return for a commercial rate of interest secured 
against the assets of the trust. 

TAX PLANNING OPPORTUNITY
You must also ‘carry on a business’ to be 
eligible for the lower corporate tax rate. 

Given we are more than halfway through the 
current financial year, companies expecting 

to generate a large amount of passive 
income should consider now whether it is 

possible to qualify for the reduced tax rate.
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Companies

This example is not exactly in line with the common 
situations in relation to such UPEs that are either 
compliant with Division 7A loan agreement or sub-
trust arrangements as per PS LA 2010/4, which 
do not always require the loans to be secured. 
However, it appears from the other comments in the 
ruling that as long as the Division 7A loan or sub-
trust arrangement was seen as a profitable way of 
investing the company’s assets, it should result in 
the company carrying on a business. 

This is also supported by a number of other 
examples where the company is investing its assets 
to receive passive income where it is concluded 
that the company is carrying on business. However, 
as the ATO says in the draft ruling, the answer 
ultimately turns on an overall impression of the 
company’s activities, having regard to the indicia of 
carrying on a business.

TAX PLANNING OPPORTUNITY
It is imperative for any company seeking to 

apply the lower tax rate to carefully consider 
the circumstances in which it operates, and 

the nature of its assessable income. 

Talk to us today to find out how these 
changes may affect you.
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Employers
Single Touch Payroll 
Single Touch Payroll (STP) reporting starts from 1 July 
2018 for employers with 20 or more employees.

STP is a government initiative to streamline reporting 
obligations. STP aims to reduce red tape and provide 
the ATO with real time information. From 1 July 2018, 
employers with 20 or more employees will need to 
report employee payments through STP. From 1 July 
2019, employers with 19 or less employees will need 
to report through STP (subject to legislation currently 
before parliament).

When employers pay their employees through STP-
enabled software, payments such as salaries and 
wages, allowances, deductions, PAYG withholding 
and superannuation information will be reported to 
the ATO at the same time. An employer’s payroll 
cycle does not need to change and an employer 
can continue to pay employees weekly, fortnightly or 
monthly. A single employer may still have different pay 
cycles for different employees.

It is anticipated that employees will be able to access 
the data provided by employers throughout the year 
via their myGov portal. It is also anticipated that 
employers will no longer need to provide annual 
PAYG payment summaries (i.e. group certificates) 
to employees.

ACTION POINT
Contact your payroll software provider to 

understand how your payroll system will be 
upgraded to be STP-compliant. Furthermore, 

we strongly recommend reviewing your 
payroll systems to ensure that all of the 

payments that need to be reported to the 
ATO are being captured accurately. Please 
feel free to contact us with any concerns.
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Superannuation

New reporting obligations for self-managed 
superannuation funds (“SMSFs”) 
To support the introduction of the transfer balance 
cap (TBC), the ATO has introduced new reporting 
obligations for superannuation funds, including SMSFs.

From 1 July 2018, SMSFs will be required to report 
events to the ATO which impact an individual’s 
transfer balance account (TBA). This reporting will 
assist the ATO to track an individual’s TBA and to 
monitor if an individual’s TBC is exceeded. The report 
is called the transfer balance account report (TBAR).

An SMSF is only required to lodge a TBAR if one of its 
members has an event that impacts their TBA. Events 
which impact a member’s TBA and are therefore 
required to be reported include the following: 

• The commencement of a new superannuation 
income stream

• Pension commutations

• The cessation of a superannuation income stream; and

• Structured settlement contributions received on 
or after 1 July 2017

SMSFs are also required to report the value of existing 
superannuation income streams as at 30 June 2017, 
and in most cases have up until 1 July 2018 to do so.

SMSFs that have no members with a total 
superannuation balance equal to or greater than $1 
million at the end of the previous financial year will 
generally lodge the TBAR at the same time as their 
SMSF annual return. For all other SMSFs, the events 
listed above will need to be reported to the ATO via 
the TBAR within 28 days after the end of the financial 
quarter in which the event occurred.

Contributing the proceeds of 
downsizing to superannuation 
On 13 December 2017, a Bill received Royal Assent 
allowing individuals aged 65 or over to make a 
contribution to superannuation of up to $300,000 from 
the proceeds of selling their main residence from 1 
July 2018.

The downsizer contribution cap of $300,000 will be 
in addition to existing caps and these contributions 
will not count towards the existing concessional or 
non-concessional contribution caps. In addition, 
the individual making the contribution will not need 
to meet the existing maximum age, work or $1.6m 
balance tests for contributing to superannuation.

To be eligible, the property sold must have been 
owned by the individual or their spouse for the past 
ten or more years and have been eligible for the CGT 
main residence exemption. Both members of a couple 
can contribute to superannuation under this policy 
from the proceeds of the sale and the downsizer 
contribution must be made within 90 days of receiving 
the sale proceeds (which is typically settlement 
day). Only properties where the contract of sale was 
exchanged on or after 1 July 2018 will be eligible.

REPORTING CONSIDERATION
SMSFs with members who only have an 

accumulation interest in the fund will not be 
required to report transfer balance events, other 
than structured settlement contributions, until a 
superannuation income stream is commenced.

TAX PLANNING OPPORTUNITY
Thinking of downsizing? Speak to us about 
what this could mean for you in terms of tax 

concessions.



Page 6Green & Sternfeld  |  Autumn Newsletter 2018

First Home Super Saver Scheme 
The First Home Super Saver (FHSS) Scheme 
legislation became law on 13 December 2017.

The FHSS Scheme allows individuals to save money 
for their first home within their superannuation fund. 
It is intended to help first home buyers save faster by 
using the concessional tax treatment within super.

From 1 July 2017, individuals can make voluntary 
concessional and non-concessional contributions 
into their superannuation fund. From 1 July 2018, 
individuals can then apply to their superannuation 
fund for these voluntary contributions to be released, 
along with associated earnings, to help finance the 
purchase of their first home.

One can apply for the release of voluntary contributions 
up to a maximum of $15,000 from any one financial year 
and $30,000 in total across all years.

Superannuation

TAX PLANNING OPPORTUNITY
To be eligible to use the FHSSS, a person 
must be 18 years or over, have not used 

the scheme before and never have owned 
property before in Australia.
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Property
Limitation of plant and equipment 
depreciation deductions 
On 30 November 2017, the Treasury Laws 
Amendment (Housing Tax Integrity) Act 2017 
received Royal Assent. The Act states that from 1 
July 2017, depreciation deductions for individuals, 
discretionary trusts and SMSFs (not companies) will 
be restricted depending on the time of acquisition for 
the relevant items of plant and equipment (such as air 
conditioning units, blinds and dishwashers).

For both previously used and new items of plant and 
equipment acquired before 9 May 2017, in a property 
that had been a rental property on or before 30 June 
2017, owners will still be able to claim a depreciation 
deduction, regardless of whether a previous owner 
had claimed depreciation deductions on these items.

For new items of plant and equipment acquired after 9 
May 2017, owners will continue to be eligible to claim 
depreciation deductions.

For owners who acquire previously used items of 
plant and equipment after 9 May 2017 (e.g. owners 
who purchase a property containing items of plant 
and equipment that were used by a previous owner), 
they will be unable to claim depreciation deductions.

The definition of ‘previously used’ includes if the 
owner did not use the items of plant and equipment 
originally, did not install the items of plant and equipment 
themselves or the items of plant and equipment were used 
for a non-taxable purpose previously (i.e. in the owner’s 
residence or holiday house).

Notable exceptions to the rule regarding previously 
used items of plant and equipment when purchasing 
new residential premises include purchasing new 
residential premises ‘off the plan’ and purchasing new 
residential premises within 6 months of the premises 
becoming new residential premises.

Disallowance of travel deductions for 
residential rental properties 
From 1 July 2017, travel expenses relating to 
inspecting, maintaining or collecting rent for a 
residential rental property cannot be claimed as 
deductions by taxpayers. The travel expenditure is 
also not recognised in the cost base of the property 
for CGT purposes.

A taxpayer can continue to deduct travel expenditure if:

• the losses or outgoings are necessarily incurred 
in carrying on a business for the purposes of 
gaining or producing assessable income; or

• the taxpayer is an excluded class of entity, 
which includes companies, superannuation 
funds and unit trusts.

TAX PLANNING OPPORTUNITY
Plant and equipment depreciation that cannot 
be claimed due to this new legislation can be 

claimed as a capital loss to offset future capital 
gains tax. These new rules do not affect capital 
works deductions (such as built-in cupboards, 

fences and retaining walls).

TAX PLANNING OPPORTUNITY
Travel expenses relating to commercial 
properties are not affected by the above 

changes.
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Restriction of access to main 
residence exemption to Australian 
tax residents 
The Government has proposed to restrict access to 
the CGT main residence exemption to only Australian 
tax residents. Currently, foreign tax residents are also 
eligible for the CGT main residence exemption.
On 1 March 2018, the relevant Bill was passed without 
amendment by the House of Representatives and 
at the time of writing is currently before the Senate. 
If passed, it is proposed to apply from 7.30pm on 9 
May 2017. It is proposed that properties affected by 
this change that were held prior to this date will still be 
eligible for the exemption until 30 June 2019.

Changes to foreign resident capital 
gains withholding rules 
On 22 June 2017, the Treasury Laws Amendment 
(Foreign Resident Capital Gains Withholding 
Payments) Act 2017 received Royal Assent.

Foreign resident capital gains withholding (FRCGW) 
first applied to vendors disposing of certain taxable 
Australian property under contracts entered into from 
1 July 2016. A 10% non-final withholding was applied 
to these transactions at settlement.

These amendments apply to vendors disposing of 
certain taxable Australian property under contracts 
entered into from 1 July 2017. The changes will apply 
to properties where the contract price is $750,000 
and above (previously $2 million) and the FRCGW 
withholding tax rate will be 12.5% (previously 10%).

Proposed GST withholding regime 
for new residential premises 
On 27 February 2018, legislation was passed by 
the House of Representatives proposing a new GST 
withholding regime for new residential premises or 
new subdivisions of potential residential land. At the 
time of writing, the bill was before the Senate.
Under the current law, GST is included in the purchase 
price and the developer remits the GST to the ATO after 
settlement takes place. The new regime would require 
purchasers of affected properties to withhold and remit 
the GST directly to the ATO on or before settlement.

In addition, reporting obligations are imposed on both 
the vendor and the purchaser. The vendor is required 
to provide the purchaser written notice of certain 
matters, including the obligation to withhold GST, the 
amount and other vendor details. This is proposed to 
apply to all taxable supplies of residential premises or 
subdivisions, not just new premises and subdivisions. 
Purchasers would be required to notify the ATO if they 
have a withholding obligation and notify the ATO a 
second time after payment has been made.

The new GST regime is aimed to address tax avoidance 
phoenixing arrangements, where property developers 
collect GST from purchasers but the company is 
deregistered prior to paying the GST to the ATO.

The proposed new regime is scheduled to apply to 
contracts entered into after 1 July 2018. It is proposed 
that the regime will not apply to contracts entered into 
before 1 July 2018 provided the contract settles by 1 July 
2020. If the contract settles on or after 1 July 2020, the new 
regime will apply regardless of the contract date.

TAX PLANNING CONSIDERATION
It can be difficult to determine whether you 

are an Australian or foreign tax resident for tax 
purposes. These rules are not the same as the 
rules used by the Department of Immigration 

and Border Protection. Please feel free to 
contact us if you require further information.

TAX PLANNING CONSIDERATION
The original threshold and rate will apply for 

any contracts that are entered into from 1 July 2016 
and before 1 July 2017, even if the property is 

only due for settlement after 1 July 2017.

Property
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Annual fee on foreign owners of 
vacant residential property
On 30 November 2017, the Treasury Laws 
Amendment (Housing Tax Integrity) Act 2017 
received Royal Assent. The Act introduces an 
annual levy on foreign owners of residential 
property located in Australia. Foreign owners 
of residential dwellings are required to report 
annually to the ATO as to whether the dwelling is 
residentially occupied or genuinely available on 
the rental market as a residence for at least six 
months per year. If the person fails to notify the 
ATO or notifies the ATO that the dwelling is not 
residentially occupied or genuinely available on the 
rental market as a residence for at least six months 
per year, they will be liable for a fee. The fee will 
be equivalent to the relevant foreign investment 
application fee for the property at the time it was 
acquired by the foreign investor. 

State Revenue Office Victoria: 
Vacant residential land tax
From 1 January 2018, a vacant residential land tax 
applies to homes in inner and middle Melbourne 
that were vacant for more than six months in the 
preceding calendar year. This is a new Victorian tax and 
is in addition to land tax, the absentee owner surcharge 

and the federal annual vacancy charge (see above). 
The vacant residential land tax is assessed by calendar 
year (1 January to 31 December) and the six months do 
not need to be continuous.

Please note that as the legislation was only 
introduced in May 2017, all properties are deemed 
to have been occupied between 1 January and 30 
April 2017. This means a property will only attract 
the tax in 2018 if it was unoccupied for more than 6 
months between 1 May 2017 and 31 December 2017.

The owner of an eligible property as at midnight on 31 
December of the preceding year will be liable to pay the tax.

Vacant homes in the following municipal council 
areas may be affected: Banyule, Bayside, 
Boroondara, Darebin, Glen Eira, Hobsons Bay, 
Manningham, Maribyrnong, Melbourne, Monash, 
Moonee Valley, Moreland, Port Phillip, Stonnington, 
Whitehorse, Yarra.

This is an annual tax set at 1% of the capital 
improved value (CIV) of taxable land. For example, 
if a vacant home has a CIV of $500,000, the tax 
will be $5,000. The CIV of a property is the value of 
land and buildings as determined by the general 
valuation process and is displayed on the owner’s 
council rates notice.

Property

TAX PLANNING CONSIDERATION
If you own a property that has been 

unoccupied for more than six months between 
1 May 2017 and 31 December 2017, the 

deadline for notifying the State Revenue Office 
about the property through an online portal 

was by 15 January 2018.

TAX PLANNING CONSIDERATION
The reporting requirements and annual levy 

are applicable to all foreign persons who make 
a foreign investment application for residential 

property from 7.30pm on 9 May 2017.

Let’s Talk
Should you have any queries or wish to organise a meeting to discuss any of the issues raised in our Autumn 
Newsletter, please feel free to contact us at any time.

Robert Lebovits
robert@gsca.com.au
+ 61 3 9527 5041

Leon Vilshansky
leon@gsca.com.au
+ 61 3 9527 5041

Eli Lebovits
eli@gsca.com.au
+ 61 3 9527 5041



This publication has been carefully prepared, but it has been written in general terms and should be seen as broad guidance only. 
It is not legal or tax advice. The publication cannot be relied upon to cover specific situations and you should not act, or refrain from 
acting, upon the information contained therein without obtaining specific professional advice. Please contact Green & Sternfeld Pty Ltd 
to discuss these matters in the context of your particular circumstances. Green & Sternfeld Pty Ltd, its directors, employees and agents 
do not accept or assume any liability or duty of care for any loss arising from any action taken or not taken by anyone in reliance on the 
information in this publication or for any decision based on it.
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of the matters that you need to consider when making a decision on a financial product. You should consider taking advice from the 
holder of an Australian Financial Services License before making a decision on a financial product.
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